
COMMONWEALTH OF PENNSYL VANIA
STATE EMPLOYEES' RETIREMENT SYSTEM

Funds Management Agreement

SERS# OS-CO}

This Agreement made as of January 7,2008, by and between the COMMONWEALTH

OF PENNSYLVANIA STATE EMPLOYEES' RETIREMENT SYSTEM (herein "SERS"),

and DLJ MB ADVISORS, INC., with its principal place of business at 11 Madison Avenue,

New York, New York, 10010 (herein "MANAGER"),

WIT N E SSE T H:

WHEREAS, pursuant to Title 71, Sections 5101, et seq. ofthe Pennsylvania Consolidated

Statutes (the "Retirement Code") and specifically Section 5931(a) thereof, SERS' Board has

exclusive control and management of the Pennsylvania State Employees' Retirement Fund, with

full power to invest the same, subject to terms and conditions imposed by law; and

WHEREAS, pursuant to Section 5902(b) of the Retirement Code, SERS' Board has

authority to Agreement for such professional services as it deems advisable in order to fulfill its

duties; and

WHEREAS, MANAGER possesses and will employ in a fiduciary capacity, professional

knowledge, experience and expertise in Funds management services to preserve and enhance the

financial integrity of the Pennsylvania State Employees' Retirement Fund; and

WHEREAS, MANAGER has qualified personnel, facilities, materials and other

resources to fulfill its obligations to SERS in accordance with the terms and conditions

hereinafter set forth,



NOW THEREFORE, for and in consideration of the foregoing recitals, which are
I

incorporated herein, and the covenants and conditions hereinafter set forth, and intending to be

legally bound, the parties hereto agree as follows:

1. Engagement. SERS hereby engages MANAGER and MANAGER hereby accepts

SERS' engagement to provide back office, accounting and reporting services to SERS with respect
I

to existing investments as well as future investments in certain Alternative Investment funds (each,

a "Fund" and collectively the "Funds") listed in Exhibit A, as amended from time to time.

2. Services to be Furnished. MANAGER agrees to perform professional services as

set forth herein:
I

(a) Subject to its receipt from SERS of a list of contacts for each Fund, MANAGER will

provide a letter to SERS to be mailed by SERS to each Fund introducing MANAGER and

adding MANAGER to the Fund's contact list;

(b) MANAGER will scan and post documents received from the Funds or SERS to the

System.

MANAGER will provide to SERS the following services with respect to each Fund on an ongoing

basis:

(e) On a going forward basis, MANAGER will track all cashflow activity for the Funds and

will work with SERS to develop appropriate categorizations for all activity with respect to

the Funds;

(f) MANAGER will review and reconcile all capital calls and distributions made by the

Funds in accordance with the relevant partnership agreements;

(g) Promptly upon receipt, MANAGER will prepare documentation for SERS to process

capital call requests;

(h) Within fifteen (15) days following receipt from the relevant Fund, MANAGER will

record quarterly capital account adjustments with respect to the Funds;
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(i) Within thirty (30) days following receipt from the relevant Fund, MANAGER will

reconcile the quarterly report received from the general partners of the Fund;

G) MANAGER will provide journal entries for input of capital call, distribution and

quarterly valuation data into SERS' database;

distribution manager.

i
and [coordinate stock distributions with SERS' stock

I
I

(k) MANAGER will report to

Throughout the term of this Agreement, MANAGER will provide to SERS on an ongoing basis,
I

the following services with respect to each Fund:

(m) As agreed with SERS, MANAGER will attend and participate in limited partner

advisory board and annual meetings of the Funds. For those meetings that MANAGER

attends, MANAGER will prepare reports summarizing such meetings and provide them to

SERS within thirty (30) days after each such meeting.

(n) MANAGER will conduct periodic update calls and meetings with the Funds to monitor
I

the investment performance of each unrerlying fund. MANAGER will provide SERS with

a summary of the findings of such calls and meetings within thirty (30) days.

(0) As authorized by SERS in Exhibit, B, attached hereto and made a part hereof, and as

amended from time to time, MANAGER will review, negotiate and approve certain legal

documents for limited or routine matters as they relate to the Funds. If there is any question

as to the applicability of such documents to Exhibit B, the question should be referred to

SERS for clarification.

3. Compliance with Laws. MANAGER's conduct and actions for and on behalf of

SERS shall be in compliance at all times with federal and state securities laws and regulations and

all other applicable laws and regulations. l

4. Approval of Documents. Except as authorized by Paragraph 2(P), any document

requiring SERS' signature must be approved by SERS.
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5. Compensation. MANAGER shall be compensated for its services and reimbursed

for its reasonable out of pocket expenses as more completely described in Exhibit C, attached

hereto and made a part hereof.

6. Non-Appropriation. Any payment obligation of SERS or any portion thereof

created by this Agreement is conditioned upon the availability of Commonwealth funds

appropriated or allocated for the payment of such obligation or any portion thereof. SERS shall

notify MANAGER at the earliest practicable opportunity in the event Commonwealth funds will

not be available to support this Agreement, whereupon, in MANAGER's discretion, either: (a) this

Agreement shall terminate and MANAGER shall be entitled to payment for the value of services

rendered hereunder prior to such termination; or (b) this Agreement shall not terminate and

MANAGER shall be entitled to payment(s) as per this Agreement with the understanding that such

payment(s) will be delayed until the funds become available. If this Agreement is to be terminated

under this provision, no penalty shall accrue to SERS, and SERS shall not be obligated or liable for

any future payments due or for any damages resulting from such termination.

7. Manager's Insurance. MANAGER represents and warrants that the insurance

coverage submitted to SERS prior to execution of this Agreement is in full force and effect and is

unmodified and that such representation and warranty will survive execution of this Agreement.

MANAGER shall maintain such insurance coverage, at a minimum, in effect throughout the term

of this Agreement. MANAGER shall submit evidence of continued coverage as mutually agreed

upon by SERS and MANAGER.

MANAGER shall be expected to comply with such reasonable procedures and requirements

relating to insurance and bond coverage for the protection of SERS and the Fund as SERS may

convey to MANAGER in writing. SERS may require changes to insurance coverage and bonding

as it deems appropriate for the protection of SERS and the Fund by giving written notice of such

changes to MANAGER at least thirty (30) days in advance of the effective date of such changes.

8. MANAGER as Independent Contractor. MANAGER shall perform its services

hereunder as an Independent Contractor and shall provide worker's compensation insurance where
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the same is required. MANAGER accepts full responsibility for the payment of, and shall pay

when due, taxes of any nature or jurisdiction upon MANAGER's property and income, premiums

for worker's compensation insurance, Social Security taxes, all income taxes and other taxes or

payroll deductions required by law for its employees, servants or agents who perform services

under this Agreement.

9. Changes in MANAGER's Status. In the event of any actual or proposed material

change in MANAGER's status, including without limitation, change in officers or employees who

furnish any material advice; material modification of corporate structure; the filing of a formal

complaint, issuance of a summons or other evidence of the commencement of litigation alleging

gross negligence or fraud in the performance of MANAGER's services for other clients, and

material deterioration in financial condition including but not limited to the filing of a petition in

bankruptcy, MANAGER shall immediately notify SERS in writing.

10. Conflicts. To the extent of any conflict between any current or future Website User

Agreement of MANAGER and this Agreement, the terms ofthis Agreement shall control.

11. Indemnification of SERS. MANAGER shall indemnify and forever hold harmless

the Commonwealth of Pennsylvania, SERS and its fund, Board members, officers and employees,

from and against any and all losses, claims, demands, actions, or liability of any nature, including,

but not limited to, attorneys' fees, expenses and court costs, based upon, arising out of or in

connection with the negligent, reckless, willfully improper or illegal performance of services or

failure to perform services under this Agreement, actions outside the scope of authority, or other

breach of this Agreement, by MANAGER, an Affiliate, or their respective partners, directors,

officers, employees and agents. Notwithstanding the preceding, MANAGER will not be liable for

acts and omissions performed or omitted in good faith pursuant to the agreement, where the act or

omission is undertaken at SERS' direction. At SERS' option, and in its sole discretion,

MANAGER shall defend at its expense actions brought against the Commonwealth of

Pennsylvania, SERS and its fund, Board members, officers and employees arising out of or in

connection with any services performed or the failure to perform services, or other breach of this

Agreement, by MANAGER, an Affiliate, their respective partners, directors, officers, employees
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and agents selected by MANAGER and performing services for or on behalf of SERS, and the

costs of such defense shall be borne by MANAGER and shall not constitute an expense of, and

shall not be paid out of, the Account; except that legal fees for litigation involving SERS assets will

be paid by the Account unless it has been determined that MANAGER has acted in a grossly

negligent, reckless, or willfully improper manner, or has acted outside the scope Ofits authority.

12. Confidentiality of Reports and Other Information. All information furnished by

SERS, or by a Fund with respect to SERS' investment therein, to MANAGER under this

Agreement shall be the property of SERS or the Fund, as applicable, and shall be deemed and

treated as non-public, confidential and proprietary by MANAGER, except: (a) as otherwise

required by applicable law, regulation, domestic national securities exchange rule, or court order;

(b) if such information becomes known to the public other than as a result of a breach of such

obligations by the MANAGER; or (c) if such information is known or available to MANAGER via

legitimate means other than through or on behalf of SERS. MANAGER shall not disclose such

information but shall maintain such information in the strictest confidence and shall use not less

than the same degree of care to avoid disclosure of such information as it uses with respect to its

own proprietary and confidential information of like importance and, at a minimum, shall exercise

reasonable care. Prior to making any disclosure of such information as contemplated in this

Section, MANAGER shall (i) use its commercially reasonable efforts to notify SERS and the Fund

(if applicable) of such disclosure, except to the extent that such notice is prohibited by applicable

law and (ii) give SERS and the Fund (if applicable) appropriate opportunity to contest such

disclosure, as permitted by law. If a protective order or other remedy cannot be obtained,

MANAGER shall, to the fullest extent permitted by law, disclose only such information as its

counsel advises in writing that it is legally required to disclose. MANAGER further agrees to use

commercially reasonable efforts to cooperate with SERS and the Fund (if applicable) with any

effort to obtain a protective order or other remedy.

MANAGER shall not use such information except in connection with providing the services

described herein. Upon the request of SERS, but in any case upon termination of this Agreement,

MANAGER shall return all such information to SERS and shall delete all such information from its

files except as otherwise required to be retained pursuant to applicable law or regulation. SERS
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shall be permitted to delay final payment to MANAGER until successful verification of this Section

is provided.

MANAGER and SERS further agree that SERS and each of the Funds shall be entitled to the

benefits of the terms and provisions of this Section 12 as though a party to this Agreement. The

obligation to maintain the confidentiality of information contained in this Section may be further

supplemented from time to time by written notice from SERS and acknowledged and agreed to by

MANAGER; provided that any amendment, modification or supplement of this Section 12 shall

require the consent of any Fund upon which such amendment would have a material adverse effect.

13. Conflict of Interest. MANAGER covenants that it has rio interest or obligation and

shall not acquire any direct or indirect interest or obligation that conflicts in any material manner or

degree with the performance of its services hereunder, it being understood MANAGER's receipt of

fees from certain funds that may invest side by side in the same investments as SERS and any

actions taken by affiliates of MANAGER shall not be deemed conflicts of interest for purposes of

this Agreement. MANAGER further covenants that in the performance of this Agreement it will

not knowingly employ any person having any such conflicting interest and that it will immediately

notify SERS if it becomes aware of a conflict or potential conflict.

14. Assignment or Other Transfer. The rights and obligations of MANAGER under this

Agreement including any interest herein or any claim arising hereunder, may not be assigned or

otherwise transferred by it, whether in whole or in part, whether to any subsidiary or affiliate of

MANAGER, or any partnership, trust or other entity controlling, controlled by or under common

control with MANAGER, or to any other party or parties, and whether voluntarily or by operation

of law, and whether by sale, merger, division, consolidation, encumbrance or sale of stock or of

partnership interests, or otherwise, without the prior written consent of SERS, which consent SERS

may grant or withhold in its sole discretion. Any assignment or attempted assignment in

contravention of this provision shall be null and void ab initio.

15. Subcontract. No contract shall be made by MANAGER with any other person,

firm or company for the furnishing or production of any of MANAGER's services described herein
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without the prior written consent of SERS. Such consent, in addition to any other writing, must be

evidenced by a notation and dated signature of the Executive Director of SERS appearing on the

first page or cover of any subcontract.

16. Commonwealth Agreement Provisions. In performing services hereunder,

MANAGER shall comply with the Commonwealth Agreement provisions attached hereto and

incorporated herein as Exhibit D. Due to the specific nature of this Agreement, SERS and the

MANAGER agree that Paragraph 15 of Exhibit D as it relates to the retention of records after

termination is inapplicable to the MANAGER and that any reference to Contractor is intended to

apply to MANAGER or MANAGER's affiliates as they relate to the business of MANAGER as

contemplated under this Agreement.

17. Maintenance, Preservation and Review of Records. MANAGER shall maintain

such records, books and accounts pertaining to services and payments hereunder on SERS'

accounting system in accordance with generally accepted accounting principles consistently

applied. All records, books and accounts relating to SERS shall be maintained and preserved for

the longer of (a) the term of this Agreement or (b) four (4) years after their creation. During such

period SERS or any other department or representative of the Commonwealth of Pennsylvania,

from time to time upon reasonable notice, shall have the right to inspect, duplicate and audit such

records, books and accounts for all purposes authorized and permitted by law. MANAGER may

preserve such records, books and accounts in original form or on microfilm, magnetic tape, CD-

ROM or any other generally recognized and accepted process.

18. Notices. Any notice, demand, direction, instruction and other communications

required or permitted hereunder shall be confirmed in writing and shall be sufficiently given for

all purposes when sent (a) by certified or registered U. S. mail, postage prepaid, (b) by a

nationally recognized courier service that maintains written verification of actual delivery, (c) by

facsimile or e-mail, with a copy of the communication sent by first class U.S. mail, postage

prepaid (provided that if the date of dispatch is not a business day, the facsimile or e-mail shall

be deemed to have been received at the opening of business of the addressee on the next business

Page 8 of24



day) or, (d) by delivering the same in person to any party at the following addresses or such other

addresses as may be designated from time to time by the parties:

Ifto SERS: COMMONWEALTH OF PENNSYLVANIA
STATE EMPLOYEES' RETIREMENT SYSTEM
30 North Third Street, Suite 150
Harrisburg, Pennsylvania 17101-1716
Attn: Executive Director
Facsimile: (717) 783-7300

With copies to: COMMONWEALTH OF PENNSYLVANIA
STATE EMPLOYEES' RETIREMENT SYSTEM
30 North Third Street, Suite 150
Harrisburg, Pennsylvania 17101-1716
Attn: Director of Alternative Investments
Facsimile: (717) 772-3741

And

COMMONWEALTH OF PENNSYLVANIA
STATE EMPLOYEES' RETIREMENT SYSTEM
30 North Third Street, Suite 150
Harrisburg, Pennsylvania 17101-1716
Attn: Chief Counsel
Facsimile: (717) 787-5751

If to MANAGER: DLJ MB.Advisors, Inc.
11 Madison Avenue
New York, New York 10010
Attn: Matthew Kelly
Facsimile: (646) 935-7485

19. Expiration and Termination. This Agreement shall be effective from the date

hereof through the fifth anniversary of such date (the "Initial Term"). Prior to the termination of

the Initial Term and each five-year anniversary thereof thereafter, the Investor may elect to renew

the term of this Agreement for an additional five-year period from the last day of the Initial Term

and each anniversary thereof thereafter by providing written notice to MANAGER at least 30

days prior to the end of the Initial Term or any such anniversary unless MANAGER provides

written notice to SERS of a) its desire to terminate this Agreement, or b) its desire to have a
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good- faith renegotiation of Exhibit C, at least 180 days prior to the end ofthe Initial Term or any

such anniversary. SERS may terminate this Agreement at any time upon at least 30 days prior

written notice to MANAGER of SERS' desire to terminate this Agreement.

Upon termination of this Agreement for any reason, or upon expiration, MANAGER will provide

SERS, within thirty (30) days of the effective date of termination or expiration, with a copy of all

Funds data and documents in such a form and format as requested by SERS, and will in general

provide reasonable assistance to SERS in connection with SERS' transfer of its Funds to another

management system. In the event of termination, MANAGER's fees for services under this

Agreement shall be prorated and paid, provided that, notwithstanding any other provision of this

Agreement, Investor may withhold such payment of fees until MANAGER has fully complied, in

SERS' sole discretion, made in good faith, with the above condition.

20. No Finder's, Solicitor's or Similar Fee. Neither MANAGER nor any Affiliate,

nor any of their respective partners, directors, officers, or employees have employed or retained

any company or person, other than a bona fide employee working solely for MANAGER, to

solicit or secure this Agreement, and none of the aforementioned parties have paid or agreed to

pay, and shall not pay, any company or person, other than a bona fide employee working solely

for MANAGER, any fee, commission, percentage, brokerage fee, gift, or any other compensation

contingent upon or resulting from the award or making of this Agreement, except where: (A)

MANAGER has disclosed, in writing to SERS, that it has engaged such a company or person

other than a bona fide employee to secure this Agreement, and (B) the cost of such engagement is

not charged to SERS under the terms of compensation under this Agreement or any subsequent

agreement. For breach or violation of this representation, SERS shall have the right to void this

Agreement without liability, entitling SERS to recover all monies paid hereunder, and

MANAGER shall not make claim for, or be entitled to recover, any sum or sums due under this

Agreement or for any services which it may have provided under this Agreement. This remedy,

if effected, shall not constitute the sole remedy afforded to SERS for such breach or violation,

nor shall it constitute a waiver of SERS' rights to claim damages or to take any other action

provided for by law or pursuant to this Agreement.
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21. Applicable Law. This Agreement shall be governed by and interpreted and

enforced in accordance with the laws of the Commonwealth of Pennsylvania (without regard to

any conflict of laws provisions). MANAGER hereby (a) consents to exclusive jurisdiction in any

court of the Commonwealth of Pennsylvania, any federal courts in Pennsylvania, and the Board

of Claims ("Board of Claims") of the Commonwealth of Pennsylvania, hereby waiving any claim

or defense that such forum is not convenient or proper and (b) agrees that any claim asserted

against SERS shall only be brought before and subject to the exclusive jurisdiction of the Board

of Claims pursuant to Section 1721 et seq. of Title 62 of Pa. Statutes. MANAGER agrees that

the Board of Claims and any such court shall have in personam jurisdiction over it, and consents

to service of process in any manner authorized by Pennsylvania law.

22. Reservation of Immunities. SERS hereby reserves all immunities, defenses, rights

or actions arising out of its status as an instrumentality of a sovereign state or entity, or under the

Eleventh Amendment to the United States Constitution, and no waiver of any such immunities,

defenses, rights or actions shall be implied or otherwise deemed to exist by its entry into this

Agreement, by any express or implied provision of this Agreement or by any actions or

omissions to act of SERS or any representative or agent of SERS, whether taken pursuant hereto,

prior to or after the entry by SERS into this Agreement; provided that nothing contained herein

shall relieve SERS of any obligation it may have to make payments to MANAGER when and as

required under the terms of this Agreement.

23. Binding Effect. This Agreement inures to the benefit of and binds all parties

hereto and their respective successors and assigns.

24. Future Cooperation. Each of the parties hereto hereby agrees to reasonably

cooperate at all times from and after the date hereof with respect to the matters described herein,

and to execute such other documents as may be reasonably requested for the purpose of giving

effect to, or evidencing or giving notice of, the transactions contemplated by this Agreement.

25. Amendment. No amendment or modification of this Agreement shall have any

force or effect unless it is in writing and signed by the parties hereto.
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26. Counterparts. This Agreement may be executed in any number of separate

counterparts, each of which shall be deemed an original, but the several counterparts shall

together constitute but one and the same instrument.

27. Severability. If anyone or more of the covenants, agreements, provisions or terms

of this Agreement shall be held contrary to any express provision of law, or contrary to the policy

of express law though not expressly prohibited, or against public policy, or shall for any reason

whatsoever be held invalid, then such covenants, agreements, provisions or terms shall be'.-~
deemed severable from the remaining covenants, agreements, provisions .....or 'terms of this

Agreement and shall in no way affect the validity or enforceability of the remainder of this

Agreement or the rights ofthe parties hereto.

28. Headings. The headings and captions in this Agreement are for convenience and

reference purposes only and shall not be construed or deemed to explain, modify, amplify or aid

in the interpretation, construction or meaning of the provisions hereof.

29. Entire Agreement. Except as hereinabove expressly provided, this Agreement

supersedes all prior Agreements and undertakings, written or oral, between the same parties

concerning the same subject matter.

(Signature Page Immediately Follows Hereafter)
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IN WITNESS WHEREOF, the Parties to this Funds Management Agreement have

executed it by their respective duly authorized officers, to be effective as of the date first above

written. This Agreement will not legally bind SERS unless and until all Commonwealth

signatures are affixed hereto.

WITNESS: DLJ MB ADVISORS, INC.

Federal Tax Identification No.:

BY:
Name:
Title: Paralegal
Date: January 7, 2008

COMMONWEALTH OF PENNSYLVANIA
STATE EMPLOYEES' RETIREMENT SYSTEM

Federal Tax Identification Number:

BY:
TITLE: C

Approved for form and legality:

<~

~~
Office of Attorney General

.---------

Deputy General Counsel
Office of General Counsel
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IN WITNESS WHEREOF, the Parties to this Funds Management Agreement have

executed it by their respective duly authorized officers, to be effective as of the date first above

written. This Agreement will not legally bind SERS unless and until all Commonwealth

signatures are affixed hereto.

WITNESS: DLJ MB ADVISORS, INC.

Federal Tax Identification No.:

BY:~Name:J~ in
Title: Vi . nt
Date: January 7, 2008

BY:
Name:
Title: Paralegal
Date: January 7, 2008

COMMONWEALTH OF PENNS
STATE EMPLOYEES' RETIREM NT SYSTEM

Federal Tax Identification Number:

Approved for form and legality:

Chief Deputy Attorney General
Office of Attorney General

A8ibz ....
Deputy General Counsel
Office of General Counsel
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Typewritten Text
Exhibit A



 
 
 

NO EXHIBIT B 
 

Reference eliminated in Amendment 1 Sec. 2 



EXHIBITC
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